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I refer to your letter of 6 October requesting information regarding the Scottish Ministers’ 

discretionary power to direct payments be paid out of the Scottish Legal Aid Fund.  And the 

submission of 26 June 2017 which contains an overview of the operation of the legal aid 

system in Scotland and the respective roles of the Scottish Ministers and the Scottish Legal 

Aid Board.   

 

The Legal Aid (Scotland) Act 1986 (the 1986 Act) established the Scottish Legal Aid Board 

(the Board) and requires the Board to administer the Scottish Legal Aid Fund (the Fund).   

In deciding whether to make a payment out the Fund, the Board must apply the rules laid 

down in legislation.  The rules on provision of publicly funded legal assistance are set out in 

the 1986 Act and detailed secondary legislation made under that Act.   

 

Applications for assistance are made to the Board on behalf of the applicant by the solicitor 

acting for the applicant.  Applications are not accepted directly from members of the public 

because the assistance is to cover the legal costs of those acting for the applicant.  The 

Scottish Ministers are not involved in the decision making process to grant or refuse 

assistance.  This is the function of the Board. 

 

Although there are detailed provisions on eligibility and applicability, section 4(2)(c) of the 

1986 Act contains a discretionary power for the Scottish Ministers to make a determination 

that other payments should be made out of the Fund.   

 

The 1986 Act does not set out any criteria for the exercise of this power. This does not mean 

the exercise of the power is without boundaries.   The power has legal limits which derive 

from the overall scheme of the 1986 Act and general principles of administrative law. The 

power should not be used to make payments that are unconnected to legal assistance. For 

example, it could not be used to provide funding to repair roads. Further, the power should 

not be used to cut across the operation of the existing rules made by the 1986 Act and 

legislation made under that Act.  

 

In deciding whether to exercise the power, the Scottish Ministers will assess each case on its 

merits and whether it is reasonable to grant assistance in the particular circumstances to 

ensure effective participation in legal proceedings.  Accordingly, it is not possible to set out 

an exhaustive list of factors that are considered.   However, the approach taken by Scottish 

Ministers in considering whether to grant legal aid generally involves consideration of 

whether- 

 

(a) it is necessary to protect ECHR rights 

(b) the creation of new proceedings in legislation has created a temporary gap which 

needs to be filled pending amendment of existing regulations. 

 

In considering whether there is an entitlement to public funding for representation under 

ECHR, Scottish Ministers are required to consider all of the facts and circumstances 

including (a) the importance of the issues at stake, (b) the complexity of the procedural, legal 



  
 

and evidential issues and (c) the ability of the individual to represent themselves without 

legal assistance having regard to his age and mental capacity.(see paragraph 51 of Lord 

Glennie’s decision in WF, 9th February 2016)  

 

For example, in 2016, the Scottish Ministers made a determination that the Board pay out of 

the Fund fees and outlays incurred by a solicitor in connection with the provision of 

assistance to a client seeking to oppose the recovery of medical or other sensitive 

documents by an accused person in criminal proceedings.  This followed the decision of 

Lord Glennie in WF in the Outer House of the Court of Session that WF’s Convention rights 

entitled her to be heard.  Scottish Ministers then applied the principles set out above in 

assessment what was required to enable WF to participate effectively in the proceedings. 

In relation to situations where a temporary gap is identified the determination provides for the 

Board to pay out of the Fund assistance on the same terms as would have been available to 

that applicant prior to the change.   

 

For example, changes to legal aid had not kept pace with the introduction of a change to the 

organisation of the courts and tribunal and that inadvertently left applicants without 

assistance which they would have been entitled to prior to the change.   A determination was 

made in 2010 to pay for asylum and immigration cases before the First-Tier Tribunal and the 

Upper Tribunal.   

 

In both these examples, the determination was followed by regulations to address the 

problems – SSI 2017/291 and SSI 2010/239 respectively. 

 

The Scottish Ministers also exercised the power in the unique circumstances of the potential 

private prosecution of the Glasgow Bin Lorry driver. In the case of the request for funding by 

the solicitors for the potential accused, Scottish Ministers considered that it was appropriate 

to apply similar criteria to an application for Advice by Way of Representation in relation to 

the consideration of the Bill for criminal letters. In relation to the request for funding by the 

solicitors for the families of the victims, Scottish Ministers decided that in the unique 

circumstances of this case it was appropriate to make a determination. In making that 

decision, Ministers took into account that it was very clear from the case law that it is 

necessary to establish very special circumstances to justify the rare and exceptional step of 

passing a Bill for criminal letters. In that case, the Lord Advocate had declined to prosecute 

and stated his reasons in full for that decision. Scottish Ministers took into account that the 

existing case law did not deal with the situation in which the arguments for a private 

prosecution were founded upon a disagreement with the legal basis of the Crown’s decision 

not to prosecute.  

 

It was in these circumstances that the issues raised in that cases dealt with an issue of 

important public policy and raised novel and constitutionally important questions about the 

system of public prosecution. All parties with an interest in this matter had a right to be 

legally represented. Scottish Ministers therefore considered that in the circumstances of that 

case it was appropriate to make a determination in the public interest. This ensured all 

parties were adequately represented so the court could obtain the maximum assistance in 

deciding whether the arguments set out in that Bill would constitute the sort of special 

https://www.scotcourts.gov.uk/search-judgments/judgment?id=2af906a7-8980-69d2-b500-ff0000d74aa7
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circumstances that would justify the rare and exceptional step of passing a Bill for Criminal 

letters. That determination was also restricted to consideration of the Bill for Criminal Letters. 

A separate application would have been required for a determination on funding for a private 

prosecution in the event that the High Court had decided to pass the Bill and order the issue 

of criminal letters. 

 

As the preceding examples demonstrate, the power can be exercised flexibly to make a 

payment from the Fund to a named individual or to any member of the public falling within 

the circumstances described in the determination.  

 

Finally, the exercise of the power by the Scottish Ministers to make or not to make a 

determination can be reviewed by the courts, as it was in WF. 

 

The Scottish Ministers do not use the power frequently as most of the requirements for 

public funding of proceedings are dealt with by the Act and related Regulations. In each year 

the number of determinations can be expected to be very small.   

 

The Scottish Government is considering how best to ensure that information about its 

discretionary powers is made more widely available. 


